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MEMORANDUM

Moore, C. J.

Pendi ng before the Court is defendants' Rule 12(b)(6) notion
to dismss counts V, I X and X for failure to state clains upon
which relief can be granted. A previous, unpublished Menorandum
and Order disposed of the nmotion to dismss Counts Il through IV

and VI through VIII.

| NTRODUCTI ON
According to the conplaint, Chase Manhattan Bank [“ Chase”]

enpl oyed Jacqueline Bell [“Bell”] frommd-1991 to md-1996. In
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August of 1996, she was term nated from her position as a Senior
Custoner Representative. |Imediately before her term nation
“del i berate wongful acts” were commtted by another enpl oyee at
Chase. (Am V. Conpl. at 2.) Bell cooperated in the bank's

i nvestigation of the incident, which the conplaint alleges was
“intense, intimdating and lengthy.” (ld. at 3.) Bell asserts
t hat defendant Richard Brown [“Brown”], a managi ng agent of
Chase, fired her for “failure to foll ow bank procedures which
resulted in a significant nonetary | oss to the bank,” whereas he
only warned the other enployee “who was actively engaged in wong
doing.” (1d.) Male co-workers who simlarly failed to foll ow
procedures were not term nated, according to Bell's ten-count

conpl ai nt.

1. STANDARDS ON MOTI ON TO DI SM SS

Since a notion to dismss for failure to state a clai mupon
which relief can be granted tests the sufficiency of the
conplaint, the Court's inquiry is limted to the contents of the
conplaint. See Pepper-Reed Co. v. McBro Planning & Dev. Co., 19
V.I. 534, 564 F. Supp. 569 (D.V.I. 1983). Under Rule 8(a),
"Clains for Relief,”" a claimneed only be “a short and plain
statenment . . . showing that the pleader is entitled to relief.”

FED. R Cv. P. 8. The Court cannot dism ss an action under Rule
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12(b) (6) “unless it appears beyond doubt that the plaintiff can
prove no set of facts in support” of the clains as pled which
woul d entitle the plaintiff to relief. Conley v. G bson, 355
U S 41, 45-46 (1957). The Court nust assune the factual

all egations raised in the conplaint to be true. See Jenkins v.
McKei then, 395 U. S. 411, 421 (1969). The conplaint should be
construed liberally in the plaintiff's favor, giving that party
the benefit of all fair inferences which may be drawn fromthe
all egations. See WIlson v. Rackmll, 878 F.2d 772, 775 (3d Cr
1989). “The issue is not whether a plaintiff will ultimtely
prevail but whether the claimant is entitled to offer evidence to
support the clains.” Scheuer v. Rhodes, 416 U S. 232, 236

(1974).

[11. COUNT V: WRONGFUL DI SCHARGE CLAI M

Def endant Chase noves to dism ss Count V, Bell's w ongful
di scharge claim contending that the Virgin |Islands Wongful
D scharge Act, V.I. CooE ANN. tit. 24, 8 76 [“WDA’], is preenpted
by federal |abor |aw
A Enact mrent of Wongful D scharge Act

Wth the enactnment of the Virgin Islands Code in 1957, the
Virgin Islands Legislature adopted the American Law Institute’s

restatenents of the |aw as the substantive law of the Virgin
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| sl ands until and unless the Legislature enacts local laws to the
contrary.! Thus, until nodified by the Virgin I|slands
Legi slature, the traditional rule that enploynent contracts coul d
be termnated at the will of the enployer or enployee set forth
in section 442 of the Restatenent Second of Agency was the | aw of
the Virgin Islands. Section 442 provides that “[u]nless
ot herwi se agreed, nutual prom ses by principal and agent to
enpl oy and to serve create obligations to enploy and to serve
whi ch are term nable upon notice by either party; if neither
party termnates the enploynent, it may term nate by | apse of
time or by supervening events.” RESTATEMENT ( SECOND) OF AGENCY 8§ 442
(1958).2

In 1986, the Virgin Islands Legislature enacted the W ongf ul
D scharge Act, which strictly limted to nine the | egal grounds
for which a private enployer may dism ss an enpl oyee.® The WA
decl ares that an enpl oyee of a private, non-governnental enployer
who is dism ssed for any reason other than the nine enunerated
grounds “shall be considered to have been wongfully discharged.”
As originally enacted, the WDA preserved the freedom of the
private enpl oyer and enpl oyee to negotiate and add to or nodify
the nine statutory grounds for |lawful dism ssal by contract.
Until anmended in 1996, the nine statutory grounds for discharge

were prefaced by the phrase, “[u]nless nodified by contract, an
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enpl oyer may dismss an enployee . . . ." 24 V.|1.C 8§
76(a)(1986).% This private contract exclusion saved the WDA from
direct violation of federal |abor |aw Whet her this provision
woul d have saved the WDA from federal preenption altogether is
not at issue or addressed by this opinion.

The only legislative history available is a transcript of
t he Decenber 15, 1986, floor debate on the bill. Fromthat
debate, it appears that the bill was intended to protect Virgin
| sl anders working in the tourismindustry. The sponsor of the
bill stated that “this is the ideal bill to protect enployees and
residents of the Virgin Islands so that when the snowbirds cone
down that our young people and famly and friends who are working
their [sic] don't be laid off because sonebody didn't have on the
right hairstyle, like in Barbados.” (Comment of Sen. Adel bert
Bryan, Transcript of Regular Session of the Sixteenth Legislature
(Dec. 15, 1986) [“Tr.”] at 9.)° Another legislative concern was
to provide | ocal enployees |legal recourse if discharged “on the
whi m of an enployer.” (Id. at 14 (comment of Sen. Virdin
Brown) .)

There is no hint in the sparse legislative history that the
Virgin Islands Legi sl ature nodel ed the WDA on any ot her
particular jurisdiction's |egislation, although the sponsor did

state that “[i]n Puerto R co they have wongful discharge | aws,
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and in many other states in the United States they have w ongful
di scharge laws.” (lId. at 10 (comment of Sen. Bryan).) Puerto
Rico's “Discharge Indemity Law,” P.R LAW ANN. tit. 29, 88

185a- 1851 (1995), however, only requires an enployer to i ndemify
an enpl oyee di scharged w thout cause in an anount cal cul ated per
the statute. “The indemity paynent is standard in all cases .

The paynent is nothing else but a punishnent, a fixed renedy
due to any enployee unfairly fired.” In re Palnms del mar
Properties, Inc., 932 F. Supp. 36, 38 (D.P.R 1996). The
di scharge provisions of the law apply only to the at-w ||
enpl oyee, i.e., one “under a contract without a fixed tine,”

(29 L.P.R A 8§ 185a.),°® are mandatory and cannot be wai ved by
contract, (29 L.P.R A 8 185i.), and provide the enpl oyee's
excl usive renedy.’

No state or territory had a statute simlar to the WDA in
effect at the tinme of the WDA's adoption in 1986, nor has any
adopted such a law since.® Indeed, the Court's research has
reveal ed very few jurisdictions with any |egislation regulating
wrongful discharge of private enpl oyees beyond Iimting the cause
of action,® prohibiting discrimnation,? or codifying court
deci sions providing a public policy exception to the traditional
at-wi |l enploynment relationship.* No state has enacted any

statute renotely simlar to the WDA, nor one which so radically
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rends the | ong-accepted concepts of enpl oyee-enpl oyer
rel ati onship as does the Virgin Islands Wongful D scharge Act.
In 1990, the WDA was challenged as facially violating due
process, the Contracts Cl ause, and the Taki ngs O ause.!? General
O fshore Corp. v. Farrelly, 25 V.1. 226, 743 F. Supp. 1177
(D.V.1. 1990). 1In response to the defendant's argunent that the
WDA does not hing nore than define public policy, the Court noted:
If the [WDA] did nothing nore than set forth a |list of
reasons for discharge that would of fend public policy,
particularly if those reasons were drawn fromthe
deci sions of those jurisdictions that have adopted the
public policy exception to the at-will enpl oynent
doctrine, then it could fairly be said that the
| egi sl ature had done no nore than codify the common
| aw. [*¥1  The [WDA] goes beyond this. It inverts the
system by creating a list of acceptable reasons for
di scharge, proscribing all others that are not
justifiable by business necessity or other, simlar
reasons. Insofar as it defines public policy at all,
it does so only negatively. By extending the

common-law rule, the |egislature has opened its actions
to charges of contractual inpairnment.

ld. at 257-58, 743 F. Supp. at 1197.

In concluding that the WDA did not violate the Contracts
Cl ause, or, for that matter, any of the other constitutional
provi sions there raised, General Ofshore relied in part on the
“unl ess nodified by contract” saving provision in the WA as
originally enacted. The Court observed that “an enployer and an
enpl oyee are free to contract around the statute by creating

addi tional reasons for discharge.” 1d. at 259 n.17, 743 F. Supp.
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at 1199 n.17. Although the issue of federal preenption had been
raised in the General O fshore conplaint, it was neither pursued
by the parties nor addressed by the Court in its opinion. See
id. at 267 n.21, 743 F. Supp. at 1204 n.21.

It shoul d be enphasized that the original contract saving
provision in reality only saved the right of non-union enployers
and enpl oyees to vary the WODA's nine | awful grounds for
di scharge. The original contract saving provision was conpletely
superfluous to the extent it purported to preserve the right of a
union to enter into a contract or collective bargai ni ng agreenent
["CBA"] with a private enployer which nodified the nine statutory
grounds for discharge of the WODA. This is because federal |abor
| aw preenpts the Virgin Islands Legislature fromdictating what
grounds for dismssal nmust be included in a CBA. See, e.g.,
Al'lis-Chal mers v. Lueck, 471 U S. 202, 220 (1985) (holding that
"when resolution of a state-law claimis substantially dependent
upon analysis of the terns of an agreenent nade between the
parties in a | abor contract, that claimnust either be treated as
a 8§ 301l claim. . . , or dismssed as pre-enpted by federal
| abor-contract law." I1d. at 220.).' Unfortunately, only this
superfluous portion of the original, which excepted union
contracts, survives the Legislature's 1996 anendnent to section

76(a).
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On February 21, 1996, the Legislature anended section 76(a)
to provide that “[u]nless nodified by union contract, an enpl oyer
may di smss any enpl oyee" only for the sanme nine reasons, plus,
of course, business necessity or econom c hardship. Thus,
private non-union enploynment contracts may not provide any other
grounds for dism ssal than those contained in the WDA. The
Legi sl ature now all ows only the al ready-preenpted union contract
or CBAto vary those statutory bases for discharge. The 1996
anendnent thus eviscerated the ability of non-unionized enpl oyees
and enpl oyers to nodify by contract the WDA's nine | egal grounds
for discharge, thereby precluding free market econom c forces
fromplaying a role in the enploynent relationships of non-
uni oni zed enpl oyees and enployers in the Virgin |Islands.

The fl oor debate on the amendnent consists of one statenent
by the sponsoring | egislator, Senator David Jones.!® It reads,
inits entirety:

M. President, | do not need three mnutes to

explain this, because we have had a nunber of hearings

on this particular issue. W have seen the practices

in the private sector, where our workers have been

expl oi ted because of the unclear |anguage in the

present statute where there is roomfor the managers in

the private sector to force our workers to sign these

what are called, “the yellow dog contracts”; [

thereby, in many instances forcing enpl oyees to give up

nmost of their rights where collective bargaining is

concern [sic]. And this anmendnent sinply attenpt [sic]

to clarify the code and say exactly what we nean, that

any nodification nust conme, it must be in a union
contract.



Bell v. Chase
G v. No. 97-129
Menor andum
page 10

(Tr. of Regular Session of Twenty-First Legislature (Feb. 1

1996) at 24 (enphasis added).) True to the sponsor’s intent, the
WDA, as anended, requires a private enployee to join a union and
mandat es that the private enployer negotiate with that union
before they can contract to nodify, add to, or subtract fromthe
statutory grounds for |awful discharge.

B. Direct Preenption Under National Labor Rel ations Act

Section 7 of the National Labor Relations Act, 29 U S.C. 88
151-66 [“NLRA’] guarantees to enpl oyees

the right to self-organization, to form join, or

assi st | abor organizations, to bargain collectively

t hrough representatives of their own choosing, and to

engage in other concerted activities for the purpose of

col | ective bargaining or other mutual aid or

protection, and shall also have the right to refrain

fromany or all of such activities except to the extent

that such right may be affected by an agreenent

requiring nmenbership in a | abor organization as a

condi tion of enpl oynent
29 U.S.C 8§ 157.

Ceneral ly, “Congress' power to pre-enpt state [or
territorial] lawis derived fromthe Supremacy C ause of Art. Vi
of the Federal Constitution.” Allis-Chalners Corp. v. Lueck, 471
U S at 208 (citing G bbons v. Ogden, 22 U.S. (9 Weat.) 1
(1824)). Although section 7 of the NLRA contains neither
"explicit pre-enptive | anguage nor otherw se indicates a

congressional intent to usurp the entire field of |abor-

managenent relations,” the Suprenme Court has
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frequently applied traditional pre-enption principles to
find state | aw barred on the basis of an actual conflict
with 8 7. |If enployee conduct is protected under 8 7, then
state law which interferes with the exercise of these
federally protected rights creates an actual conflict and is
pre-enpted by direct operation of the Supremacy C ause.
Brown v. Hotel & Restaurant Enployees, 468 U S. 491, 502 (1984).

By forcing all private enployees to join a union and al
private enployers to enter into union contracts in order to
nodi fy the nine statutory grounds for dismssal, the WDA viol ates
section 7's guarantee that “enpl oyees have 'the right to refrain
fromany or all' concerted activities relating to collective
bargai ning or nmutual aid and protection, as well as the right to
join a union and participate in those concerted activities.”
NLRB v. Granite State Joint Bd., Textile Wrkers Union, Local
1029, 409 U. S. 213, 216 (1972); accord, e.g., Pattern Mkers
League v. NLRB, 473 U. S. 95, 104 (1985)(national |abor union's
constitution barring enployees fromresigning during a strike
vi ol ates the congressional policy of voluntary unionisminplicit
in section 8(a)(3)).

The Virgin |Islands Wongful D scharge Act violates the
national |abor policy by interfering wwth the freedom of the
private enployer and private enployee to negotiate an enpl oynent
contract outside of the unionized collective bargaining process.

In a nutshell, the WDA “'frustrate[s] the overriding policy of

| abor | aw that enpl oyees be free to choose whether to engage in
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concerted activities.'” Pattern Makers' League, 473 U.S. at 100.
Since only a union contract can nodify its nine grounds for

di sm ssal, the WDA prevents every private enpl oyer and enpl oyee
inthe Virgin Islands from nodifying the statutory grounds for

di scharge unless a union is brought in to negotiate a collective
bar gai ni ng agreenent. For exanple, even if an enpl oyer and
prospective enpl oyee both agree to an initial probationary period
during which the enpl oyee could be discharged w thout cause, they
must do so through a union contract for the provision to be
effective and not violate Virgin Islands |law. The WDA

i nperm ssibly intrudes upon the federally guaranteed freedom of
enpl oyees and enployers to enter into work relationships with or
wi t hout engaging in the collective bargaining process.

While there are instances of federal preenption which
require the balancing of certain federal and state interests,
section 7 preenption does not.

If the state | aw regul ates conduct that is

actually protected by federal |aw, however, pre-enption

follows . . . as a matter of substantive right. Were,

as here, the issue is one of an asserted substantive

conflict wwth a federal enactnent, then "[t]he relative
inportance to the State [or Territory] of its own |aw

is not nmaterial . . . for the Franers of our
Constitution provided that the federal |aw nust
prevail ."

Brown, 468 U.S. at 503 (quoting Free v. Bland, 369 U S. 663, 666

(1962)). The Virgin Islands Wongful D scharge Act is therefore
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preenpt ed because it directly violates the federal |abor policy
of allow ng enployees to refrain fromunion activities by forcing
a worker and an enployer to enter into a union contract in order
to nodify the statutory grounds for dism ssal

C. The Supreme Court's Machinists Preenption

Chase Manhattan Bank contends that the Virgin Islands
Wongful Discharge Act is preenpted under Lodge 76, Machinists v.
W sconsin Enpl oynent Rel ations Commn, 427 U.S. 132 (1976), which
preenpts state action that upsets the “balance of power” between
managenent and | abor in an area Congress intended to remain
unregul ated by state, territorial or federal law ! The Court
wi |l exam ne federal preenption under Machinists as an
alternative to section 7 direct preenption.

I n Machi ni sts, union-nenber enpl oyees acted in concert to
refuse to accept over-tinme assignnents follow ng the breakdown of
negoti ations and after the expiration of a previous collective
bargai ni ng agreenent. The enployer filed suit both with the
Nat i onal Labor Rel ations Board [“NLRB’] and the State of
W sconsi n Enpl oynment Rel ati ons Conm ssion [“WERC’'] for all eged
violations of federal and state | abor statutes. The NLRB
di sm ssed the charges on a finding that the enpl oyees’ actions
did not violate the NLRA and were outside its jurisdiction. The

VERC, however, found the union's actions violated state | aw and
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i ssued a cease-and-desi st order because it determned that the
enpl oyees’ actions were not protected or prohibited by the NLRA
and Wsconsin was not preenpted fromregul ating the conduct.

The Machinists took the WERC to state court, alleging
preenption based on the primary jurisdiction of the NLRB
reasoning articulated in San Di ego Bl dg. Trades Council v.
Garnon, 359 U. S. 236 (1959). The Wsconsin Suprene Court held
that the jurisdiction of WERC was not preenpted, relying on
| nternational Union, UAW AF of L, Local 232 v. Wsconsin
Enpl oyment Rel ations Commin [Briggs-Stratton], 336 U S. 245
(1949). The Suprene Court of the United States, in turn,
overruled Briggs-Stratton and reversed the Wsconsin Suprene
Court, but not using the Garnon rationale that the state's
authority to regul ate the enpl oyees' conduct was preenpted as
necessary to protect the primary jurisdiction of the NLRB

After re-explaining the Garnon reasoning, the Court in
Machi ni sts took note of “a second line of pre-enption analysis .

devel oped in cases focusing upon the crucial inquiry whether
Congress intended that the conduct involved be unregul ated
because left "to be controlled by the free play of economc
forces."” 1d. at 140 (quoting NLRB v. Nash-Finch, Co., 404 U.S.
138, 144 (1971)). The lack of congressional regul ation of

particul ar conduct which Congress had the power to control can
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itself be a formof preenption if the reason Congress refrained
was to allow economc market forces to do the regulating. As
subsequent |y el abor at ed,
preenption is justified if the court finds that the
absence of federal regulation is indicative of a
congressional determ nation to | eave the chall enged
conduct avail able, and that to allow the states to
regul ate the conduct would be to upset the bal ance of

power between | abor and managenent expressed in
nati onal | abor policy.

Peabody Galion v. Dollar, 666 F.2d 1309, 1315 (10th G r. 1981)
(citing Local 20, Teansters v. Mrton, 377 U S. 252, 260 (1964)).
Thus, while Garnon and section 7 involve express preenption,
Machi ni sts concerns inplied preenption.?®®

In enacting the WDA, the Virgin Islands Legislature
attenpted to fill a regulatory void which Congress plainly
i ntended woul d continue to exist without state or territorial
action.?

The benefits and obligations of the national |abor policy
apply to enpl oyees and enpl oyers alike.

Al t hough many of our past deci sions concerning
conduct left by Congress to the free play of economc
forces address the question in the context of union and
enpl oyee activities, self-help is of course also the
prerogative of the enployer because he, too, may
properly enpl oy econom c weapons Congress neant to be
unr egul abl e.

"'(R)esort to econom ¢ weapons shoul d nore peacef ul
measures not avail” is the right of the enployer as

wel |l as the enployee, and the State may not prohibit
the use of such weapons or "add to an enpl oyer's
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federal |egal obligations in collective bargaining" any
nore than in the case of enployees. Wether self-help
econom c activities are enployed by enpl oyer or union,
the crucial inquiry regarding pre-enption is the sane:
whet her “the exercise of plenary state authority to
curtail or entirely prohibit self-help would frustrate
effective inplenentation of the Act's processes.”

Qur decisions hold that Congress neant that these
activities, whether of enployer or enployees, were not
to be regul able by States any nore than by the NLRB
for neither States nor the Board is "afforded
flexibility in picking and choosi ng which econom c
devi ces of | abor and managenent shall be branded as

unlawful ." . . . To sanction state regul ation of such
econom c pressure deened by the federal Act
"desirabl(y) . . . left for the free play of contending
economc forces, . . . is not nerely (to fill) a gap

(by) outlaw(ing) what federal law fails to outlaw, it

is denying one party to an econom c contest a weapon

t hat Congress nmeant himto have avail able.”

Accordi ngly, such regulation by the State is

i nperm ssi ble because it "'stands as an obstacle to the

acconpl i shnment and execution of the full purposes and

obj ectives of Congress.'"
Machi ni sts at 147-48, 150-151 (footnotes and citations omtted).

The Machi ni sts-preenption inquiry is conpleted by an
anal ysis that is not necessary for section 7 preenption, nanely,
whet her the WDA regul ates matters which are so deeply rooted in
| ocal feeling and responsibility that Congress could not have
i ntended that they be preenpted by national |abor policy or are
merely of “peripheral concern” to that policy. Machinists, 427
U S at 135, 137. As has been noted, “the [ Suprene] Court has
not extended this exception beyond a |limted nunber of state

interests that are at the core of the States' duties and
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traditional concerns.” New York Tel. Co v. New York State Dep't
of Labor, 440 U. S. 519, 550-51 (1979) (Bl ackmun, J., concurring).
This Court agrees with the Territorial Court that the WA does
not touch upon |l ocal responsibilities and interests that are
rooted sufficiently deep to allow the inference that Congress
intended to exclude the act frompreenption. See Charles v.
Hyatt Corp., 27 V.I. at 140 (finding that a wongful discharge
cl ai munder the WDA does not “relate to interests so deeply
rooted in community feeling and responsibility to avoid pre-
enption.” (paraphrasing Garnon, 359 U S. at 243).)

The di scharge of private enployees falls far short of the

hi gh I evel of local concern and responsibility recognized by the

Suprene Court, such as, “malicious interference . . . by nass
pi cketing and threats of violence,” “threatening or provoking
vi ol ence,” “violence and intimdation,” and “such traditionally

| ocal matters as public safety and order and the use of streets
and hi ghways.” Machinists 427 at 136 n.2. Nor is it within the
anbit of acceptable local legislation relating to “'[c]hild |abor
| aws, m ni mum and ot her wage | aws, |aws affecting occupati onal
health and safety'” or state laws relating to workers
conpensation, state holidays, or paynent while serving on juries.
See Metropolitan Life Ins. Co. v. Massachusetts, 471 U S. 724,

754 (1985) (finding no preenption of state |aw which required
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t hat enpl oyer-provided health insurance include nental -health
benefits). Simlarly, the discharge of enployees regul ated by
the WDA is not of “peripheral concern” to Congress' |abor policy,
t he usual exanple of “peripheral concern” being internal union
matters. E.g., Scofield v. NLRB, 394 U S. 423 (1969); NLRB v.
Al lis-Chalmers Mg. Co., 388 U S. 175 (1967).

Under this alternative doctrine of preenption, the Wongful
Di scharge Act al so violates the national |abor policy by
interfering wwth the freedomof the private enployer and private
enpl oyee to negotiate an enpl oynent contract outside of the
uni oni zed col | ective bargai ning process. Since only union
contracts can nodify the WDA's grounds for dism ssal, the WA
forces every private enployer and enpl oyee in the Virgin |Islands
who wants to nodify these grounds to bring in a union and
negotiate a CBA. The WDA viol ates national |abor policy by
interfering with the free play of economc forces in the private
| abor mar ket which Congress has intentionally |eft unregul at ed.

Accordingly, this Court finds that the Virgin |Islands
Wongful Discharge Act is alternatively preenpted under
Machi ni sts because its application “"would restrict the exercise
of rights guaranteed by the Federal Acts.'” Machinists, 427 U S
at 138 (quoting International Union, UAWvV. Russell, 356 U S

634, 644 (1958)). In other words, section 76(a) is
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“inperm ssible because it 'stands as an obstacle to the
acconpl i shment and execution of the full purposes and objectives

of Congress.'” Machinists, 427 U S. at 150 (quoting H Il v. Fla.

ex rel. Watson, 325 U. S. 538, 542 (1945)).

V. COUNTS | X AND X

Counts I X and X are a | oosely grouped amal gamati on of
various clains. Count |IX alleges against both Chase and Brown
breach of a duty to conduct a proper investigation, which
resulted in injury and damages to plaintiff through both
di scharge and defamation. Count X all eges Chase breached a duty
to train and oversee Brown, anounting to reckless disregard and
negl i gence causing injury (Count X).

Def endants assert that both Counts | X and X shoul d be
di sm ssed because they were under no duty of the sort plaintiff
all eges. There being no duty to Bell, there could be no breach.
The Court agrees and the two counts will be dism ssed. Counts |IX
and X, though couched in the | anguage of tort, are nothing nore
than cl ains of breach of contract mngled wwth a cl ai mof
def amation, which is already alleged in Count VII. Further, the
failure to properly investigate amounts to no nore than the

breach of inplied covenant of good faith and fair dealing claim
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al | eged against Chase in Count Ill, and agai nst Brown in Count
| V. 20
V. CONCLUSI ON
For the foregoing reasons, Counts V, IX and X wll be
di sm ssed. An appropriate Order is attached.
ENTERED this 11th day of February, 1999.
For the Court
/sl

Thomas K. Mbore
Chi ef Judge

ORDER

For the reasons set forth in the foregoing Menorandum it is
her eby

ORDERED that the notion to dismss is granted in part and
Counts V, I X, and X wll be D SM SSED

The counts of the Second Anended Verified Conpl aint which
have survived the notion to dismss are Counts | (Title VII), |
and 11l (breach of contract and inplied covenant of good faith
and fair dealing), and VI (defamation).
ENTERED this 11th day of February, 1999.

For the Court
/sl

Thomas K. Mbore
Chi ef Judge
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1.See 1 V.1.C. 8§ 4:

The rules of the common |aw, as expressed in the
restatenents of the |aw approved by the Anmerican Law
Institute, and to the extent not so expressed, as
general |y understood and applied in the United States,
shall be the rules of decision in the courts of the
Virgin Islands in cases to which they apply, in the
absence of local laws to the contrary.

2.Despite the clear and still unnodified provisions of the
Rest at enent of Agency directly on point, a 1982 decision of this
Court adopted a new cause of action for wongful discharge

wi t hout acknowl edgi ng the existence of the applicabl e Restatenent
provi sion on point, nanmely section 442, or articulating how a
court could legislate around it in light of 1 V.I.C. §8 4. See
Robi nson v. Hess Ol Virgin Islands Corp., 19 V.I. 106, 110
(D.V. 1. 1982) (purporting to join “the increasing nunber of state
courts which have nodified the common | aw doctrine that an

enpl oyer may unilaterally term nate an enpl oynent rel ati onship
for any reason when the enploynent is at will”); see also More
v. AH Rise Gft Shops, 659 F. Supp. 1417, 1423 (D. V. I
1987)(requiring in claimof wongful discharge that discharge be
“contrary to a clear mandate of public policy”); General Ofshore
Corp. v. Farrelly, 25 V.I1. 226, 257, 743 F. Supp. 1177, 1197
(D.V.1. 1990). Since the issue was already covered by a
Rest at ement provision, it would seemthat this Court in Robinson
was bound to follow section 442 under 1 V.I1.C. 8§ 4. Legislating
a new cause of action for the tort of wongful discharge was the
task of the Virgin Islands Legislature, and not the Court. The
| ater decisions were simlarly flawed to the extent they

concl uded that a judge coul d suppl ant section 442 of the
Rest at enent of Agency (Second) w thout action by the Virgin

| sl ands Legislature. Wth the enactnent of the WDA in 1986, the
validity of Robinson and Mbore has been rendered noot.
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3. The nine | awful grounds by which a private enpl oyer may di sm ss
any enployee in the Virgin Islands remain the sane today as
originally enacted. An enployer may di scharge a private enpl oyee

(1) who engages in a business which conflicts with his
duties to his enployer or renders hima rival of his
enpl oyer;

(2) whose insolent or offensive conduct toward a
custoner of the enployer injures the enployer's

busi ness;

(3) whose use of intoxicants or controlled substances
interferes wwth the proper discharge of his duties;

(4) who wilfully and intentionally di sobeys reasonabl e
and lawful rules, orders, and instructions of the

enpl oyer; provided, however, the enployer shall not bar
an enpl oyee from patroni zing the enpl oyer's busi ness
after the enpl oyee's working hours are conpl et ed,;

(5) who perforns his work assignnments in a negligent
manner ;

(6) whose continuous absences from his place of

enpl oynent affect the interests of his enpl oyer;

(7) who is inconpetent or inefficient, thereby
inmpairing his usefulness to his enpl oyer;

(8) who is dishonest; or

(9) whose conduct is such that it |leads to the refusal,
reluctance or inability of other enployees to work with
hi m

(b) The Comm ssioner may by rule or regul ation adopt
addi tional grounds for discharge of an enpl oyee not
inconsistent wwth the provisions enunerated in
subsection (a) of this section.

(c) Any enployee discharged for reasons other than
those stated in subsection (a) of this section shall be
considered to have been wongfully discharged; however
nothing in this section shall be construed as

prohi biting an enployer fromterm nati ng an enpl oyee as
a result of the cessation of business operations or as
a result of a general cutback in the work force due to
econom ¢ hardship, or as a result of the enpl oyee's
participation in concerted activity that is not
protected by this title.

24 V.1.C. 8§ 76(a).

4. As recited in the preceding note, also excepted fromthe
operation of the WDA are di scharges due to cessation of business
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and general |ayoffs caused by econom c conditions, as well as
firings due to an enployee's participation in concerted activity
that is unprotected by Virgin Islands | abor |aw

5.As a further exanple of the desire to protect workers in the
tourismindustry, Senator Bryan, in responding to the objections
of another |egislator, Senator Eric Dawson, expressed the view
that the Legislature should prevent enployers from banning their
enpl oyees fromreturning to their places of enploynent to
socialize wth guests after work.

[What he is trying to prevent is that after the
bartender finish [sic] working that the bartender can't
conme back on his free tinme to continue the conversation
and possibly get involved with the wonen or whoever
they are to take themto the beach, to take themto
anot her club, or take themeven to the hotel roomto go
to bed wth them

Tr. at 9.

6. The first section of Puerto Rico' s D scharge Indemity Law
provi des:

Every enpl oyee in commerce, industry or any other
busi ness or place of enploynent . . . in which he works
for conpensation of any kind, under a contract w thout
a fixed tinme, who is discharged from his enpl oynent
w t hout good cause, shall be entitled to receive from
his enployer, in addition to the salary he may have
ear ned:

(a) The sal ary corresponding to one nonth, as

i ndemi ty;

(b) An additional progressive indemity equivalent to
one week for each year of service.

29 L.P.R A 8 185a. The definition of “good cause” includes sone
of the WDA's “grounds for discharge.” See id. § 185b.

It is unclear whether the D scharge Indemity Law is
preenpted under federal law. See Santoni Roig v. |beria Lineas
Aereas, 688 F. Supp. 810, 812-13, 817 (D.P.R 1988) (enpl oyee
cl ai ms under Discharge Indemity Law are not “m nor disputes”
subject to arbitration under the Railway Labor Act’s exclusive
jurisdiction); In re Palmas del mar Properties, Inc., 932 F
Supp. at 38 (Discharge Indemity Law not preenpted by ERI SA
because indemity for discharge w thout just cause does not
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relate to federally regul ated enpl oyee benefit plans). But see
de Jesus v. Ceneral Mdtors Acceptance Corp., 645 F. Supp. 146
149 (D.P.R 1986) (D scharge Indemity Law preenpted under ERI SA)

7.See, e.g., Challenger Caribbean Corp. v. Union Ceneral, 903
F.2d 857, 867 (1st G r. 1990)(sole renedy of enployee di sm ssed
under coll ective bargaining agreenent was indemity by

stipul ation under CBA or by Discharge Indemity Law, either of
whi ch precluded reinstatenent or back pay); see also Rodriguez v.
Eastern Air Lines, Inc., 816 F.2d 24, 28 (1st Gr. 1987)(“[A]n
enpl oyer who suspends an enpl oyee fromwork w thout cause 'is
merely under the obligation of paying, in addition to the salary
t he enpl oyee woul d have earned, one nonth's salary [plus one
week's salary for each year of service] as indemity. . . . Not
even the renmedy of reinstatenent is available in these
cases.'")(quoting Rivera v. Security Nat'l Life Insurance Co., 6
PR S C. Oficial Translations 727, 738, 106 D.P.R 517, 1977
W 50774 (P.R 1977)); Valle v. J.C. Penney, Inc., 704 F. Supp.
329, 330 (D.P.R 1988) (D scharge Indemity Law is exclusive
remedy for plaintiff privately enployed for an indefinite period
of time, whose only claimwas for an unjustified dismssal);
Morales v. Digital Equipnent Corp., 669 F. Supp. 1173, 1184
(D.P.R 1987)(sane), aff'd, 843 F.2d 613 (1st Cr. 1988). If an
enployee is fired in retaliation for cooperating with or
testifying about “his/her enployer's business before any

adm nistrative, judicial or legislative forumin Puerto Rico,”
however, he or she may seek the renedy of reinstatenent and back
pay. 29 L.P.R A § 185b.

8.1n 1991, the National Conference of Comm ssioners on Uniform
State Laws adopted the Mdel Enploynent Term nation Act

(META) (adoption as a nodel act, rather than a uniform act, allows
state by state anmendnent). See 7A U.L.A 80 (Supp. 1991). META
exchanges many common |law clains in return for "easy access to
arbitration for discharged nonuni on enpl oyees.” Punitive damages
are not avail able, and "good cause" rather than "just cause" is

t he applicable standard. See Janes Wallihan, Too Little, Too
Late: The Limts of Stand-Alone Arbitration in D scharge Cases,
3/22/96 LaB. Stup. J. 39, 1996 W. 11998994 (1996). "The 'good
cause' definition has been expanded to enphasi ze nanagenent's
right to nake | egitinmte business decisions and react to changi ng
economc conditions. . . ." Prefatory Note to META (Westl aw,

ULA, Model Enpl oynment Term nation Act, w thout pagination).

"[Aln enpl oyer may contract w th individual enployees for a
continuing "at-wll' status, as long as it provides themwth
fixed m ni mum anounts of severance pay." |d.
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No state has enacted | egislation based on META. See, e.g.,
Wal |'i han, Too Little. In fact, as of 1998 "META has been
i ntroduced in about ten states, has been seriously considered in
only one or two, and has not been enacted by any state."” Janes
J. Brudney, Mediation and Sone Lessons fromthe Uniform State Law
Experience 13 O40ST. J. oNDsp. REsa.. 795, 820 (1998); accord,
Randal I Sanmborn, Model Act Divides Enploynment Bar, NationaL L. J.
Cct. 14, 1991 at 1 (wthout considering other territories, notes
that "only Montana and Puerto Rico have adopted w ongf ul
di scharge acts,"” citing interviewwth Prof. Theodore J. St.
Ant oi ne, META drafting commttee reporter); Theodore J. St.
Ant oi ne, The Making of the Mdel Enploynent Term nation Act, 69
WAsH. L. Rev. 361, 380 (1994). At |east one commentator has said
that certain key aspects of the META are based on Mntana's
Wongful Discharge from Enpl oynent Act. See Donald C. Robi nson,
The First Decade of Judicial Interpretation of the Mntana
W ongful Discharge from Enpl oynent Act, 57 Mont. L. REv. 375, 376
(1996).

9. For exanple, Mintana's Wongful D scharge from Enpl oynent Act
["MADEA"], adopted in 1987, provides that "[e]xcept as |imted in
this part, enploynent having no specified termmy be term nated
at . . . wll . . . on notice to the other for any reason
considered sufficient by the termnating party” and except for
suits alleging retaliatory discharge or di scharge based on
di scrimnation, the MADEA is the "exclusive renmedy" for
di scharge. MonT. CobE ANN. 8 39-2-902, 912. Enployees with a
witten contract for a specified termand those subject to a
uni on col | ective bargaining agreenent are exenpted. See id. 8§
912. The act creates sone procedural hurdles, including the
requi renent that internal procedures of appeal be followed if the
enployee is notified of their existence. See id. § 911. It
[imts the award of | ost wages to a maxi num of four years, with
interest, less any inconme earned from other enploynent pending
resolution of the claim Punitive damages are available only if
t he enpl oyee shows "by clear and convincing evidence that the
enpl oyer engaged in actual fraud or actual malice." Numerous
related tort actions are abolished in that "[t]here is no right
under any |l egal theory to damages for wongful discharge under
this part for pain and suffering, enotional distress,
conpensat ory damages, punitive damages, or any other form of
damages" except as otherw se provided. 1d. 8§ 905.

Significantly, the MADEA provides that, except as provided
in the statute, "no claimfor discharge may arise fromtort or
express or inplied contract"” (8 913) and that
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A discharge is wongful only if:

(1) it was in retaliation for the enpl oyee's refusal
to violate public policy or for reporting a violation
of public policy [defined in 8 903 as a policy
concerning "the public health, safety, or welfare
established by constitutional provision, statute, or
adm ni strative rule"];

(2) the discharge was not for good cause and the
enpl oyee had conpl et ed
the enpl oyer's probationary period of enploynent ["Good
Cause" is defined as "reasonable job-related grounds
for dismssal based on a failure to satisfactorily
performjob duties, disruption of the enployer's
operation, or other legitinmte business reason." M.
CooE ANN. 8 39-2-903.]; or

(3) the enployer violated the express provisions of
its owmn witten personnel policy.

ld. 8 904 (enphasis added).

Arkansas has also limted the cause of action. See
"Penalties for Discrimnation for Filing Cainf in the AR CoDE
ANN. 8§ 11-9-107, which abolished the private cause of action for
wongful retaliatory discharge, replacing it with the possibility
of fines payable to a state trust and determining it to be a
felony. The act specifically stated that "[a] purpose of this
section is to preserve the exclusive renedy doctrine and to
specifically annul any case |aw i nconsistent herew th, including"

a series of cited cases. |d. The statute also declared that it
"shall not be construed as establishing an exception to the
"enpl oynent at will' doctrine.” 1d.; see, e.g., Tuckett v. Crain

Aut onotive, 899 S.W3d 839, 839 (Ark. 1995).

10. See, e.g., 45A AM JurR 2D Job Discrimnation § 1-2. "Every
state regul ates enploynent . . . through laws prohibiting
discrimnatory practices.” 1d. at § 1

11. For exanple, many states have enacted "whistlebl ower statutes”
whi ch protect enployees fromretaliatory di scharge for discl osing
violations of law. See, e.g., 82 AvM JurR 2D Wongful Discharge
57 (discussing nunerous state statutes).

12. Section 3 of the Revised Oganic Act of 1954 incorporates the
concepts of Due Process, the Takings C ause, and the Contracts
Cl ause. See REVISED ORaANIC AcT §8 3, 48 U. S.C. § 1561. The

conpl ete Revised Organic Act of 1954 is found at 48 U S.C. 88§
1541-1645 (1994), reprinted in V.I. CooE AN., Historical
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Docunments, Organic Acts, and U. S. Constitution at 73-177 (1995 &
Supp. 1998) (preceding V.I. CooE AnN. tit. 1) [“Rev. OrRG. AcT” or
“Revised Organic Act”].

13. I ndeed, such public policy exceptions are codified in the
Virgin Islands Code. See, e.g., 4 V.I1.C. 8§ 483: Protection of
Juror's Enploynment (prohibiting the discharge of enpl oyees
serving on juries); and nunerous sections of Title 10, Cvil
Rights, including 10 V.1.C. 8 1: Statenent of Public Policy
(protecting enpl oynent agai nst discrimnation based on race,
creed, color or national origin); id. 8 64: Unlawful
Discrimnatory Practices (sane); id. 88 121-26: Whistlebl oners
Protection Act (prohibiting discharge for reporting violations of

l aw) .

14. See Aristide v. United Dom nion Constructors, Inc., 30 V.I.
224, 1994 WL 371406 (D.V.I. June 28, 1994) (dism ssing w ongful
di scharge clains as preenpted based on exi stence of CBA); Joseph
v. United Dom nion Constructors, Inc., 30 V.I. 220, 1994 W
371412 (D.V.I1. June 20, 1994) (sane); Stafford v. Hess Ol V.I
Corp., 1998 W. 290237 (Terr. C. My 12, 1998) (sane); Charles v.
Hyatt, 27 V.l1. 136 (Terr. C. 1992) (Hodge, P.J.) (reaching sane
result by applying the preenption doctrine of San Di ego Bl dg.
Trades Council v. Garnon, 359 U S. 236 (1959)).

15. The remai ni ng di scussion centered on the question of why
Senator Jones did not offer section B of the anmendnent, not part
of the transcript of the debate but apparently concerning plant
closings and the private enpl oyees retirenent system

16. A “Yell ow Dog Contract” is defined by Black's as

[a] n enpl oynent practice by which enployer requires
enpl oyee to sign an agreenent as condition of

enpl oynent that he will not join a union, and wll be
di scharged if he does join. Such contracts are

prohi bited by the National Labor Relations Act, the
Norris LaGuardia Act, the Railway Labor Act, and as
well by the laws of npbst states. 29 U S.C. A § 103.

BLACK' s LAwDicTioNaRY 1616 (6th Ed. 1990).

17. The Court of Appeals for the Ninth Grcuit held that a

wrongful discharge clai munder Montana's statute, (see note 9,
supra), was preenpted by the primary jurisdiction of the NLRB
under Garnon, even though the discharge occurred foll ow ng the
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expiration of a CBA, and thus did not discuss the district
court's holding that plaintiff was preenpted under Machini sts.
See Bassette v. Stone Container Corp., 25 F.3d 757, 759-60 (9th
Cr. 1994).

18. The Suprene Court has since nore fully stated the concept of
express and inplied preenption:

Pre-enption may be either express or inplied, and “is
conpel | ed whet her Congress' command is explicitly
stated in the statute's |language or inplicitly
contained in its structure and purpose.” Absent
explicit pre-enptive | anguage, Congress' intent to
supersede state | aw altogether nay be inferred because
“[t] he schene of federal regulation may be so pervasive
as to make reasonable the inference that Congress |eft
no roomfor the States to supplenent it,” because “the
Act of Congress may touch a field in which the federal
interest is so domnant that the federal systemw || be
assuned to preclude enforcenent of state |laws on the
sane subject,” or because “the object sought to be
obt ai ned by federal |aw and the character of
obligations inposed by it may reveal the sane purpose.”

Fidelity Fed. Sav. & Loan Ass'n v. de |la Cuesta, 458 U S. 141
152-53 (1982) (enphasi s added) (citations omtted).

19.“The state action in this case is not filling 'a regulatory
voi d whi ch Congress plainly assuned woul d not exist.”
Machi ni sts, 427 U.S. at 149 (quoting Hanna Mning Co. v. Marine
Engi neers, 382 U.S. at 196 (Brennan, J., concurring).)

20. Wi le there may be instances when torts arise out of

contractual breaches, they are rare indeed. “A tort claimmy be
mai nt ai ned only when the wong ascribed to defendant . . . is the
gi st of the action, the contract being collateral.” Mnn v. J.E

Baker Co., 733 F. Supp. 885, 888 (MD. Pa. 1990) (appl yi ng
Pennsyl vania | aw)(citations omtted); see also Jo-Ann's Launder
Center, Inc. v. Chase Manhattan Bank, 854 F. Supp. 387, 390-91
(D.V.1. 1994). Here, the alleged breach of contract is the
essence of the plaintiff's cause of action, wth the tort clains,
if any, being collateral.

The Court does not reach defendants' other argunment that
Count | X should be dism ssed because of the exclusivity of the
Wor kers' Conpensation Act.



